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Moses Mendelssohn and Joseph II 


Criticism, Admiration, and the Galician Connection 


— Rachel Manekin — 


Moses Mendelssohn’s life and legacy have been described and ana- 
lyzed mostly in the context of Berlin. Although figures and events in 
the Habsburg monarchy have been mentioned here and there in stud- 
ies of Mendelssohn, there has been no discussion of the Habsburg 
context as a distinct issue. Such an analysis can contribute to our under- 
standing of Mendelssohn, especially in light of his reaction to the reli- 
gious toleration policy of Joseph II on the one hand, and Joseph’s plan 
to use one of Mendelssohn’s works in the legal system governing 
Galician Jews on the other hand. In what follows I will attempt to 
present a preliminary analysis of the perceptions of both figures about 
each other, as well as of how those perceptions were expressed in 
practice. I will argue that they were nuanced and complicated, and 
that they can be understood only in the broader context of the legal 
changes that took place in the Habsburg monarchy of the late eigh- 
teenth century. 


DID JOSEPH II CONSIDER MENDELSSOHN 
TO BE A “NATURALIST”? 
In his 1824 autobiography Ignaz Fessler, the Hungarian-born censor 
of Hebrew books in Galicia, writes that he had been asked by the 
Habsburg Emperor Joseph II during his visit to Galicia in 1787 whether 
the Jews in Galicia had progressed in some degree in their culture.’ 
Fessler replied indirectly, explaining that he might perhaps contribute 


1. The question was: “Ich habe Sie zum Censor aller Biicher der Juden im Lande 
ernant; nimmt dieses Volk auch in der Cultur einigermassen zu?” Quoted in 
Ignaz Aurelius Fessler, Dr. Fessler’s Rückblicke auf seine siebzigjahrige Pilgerschaft 
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to the Jews’ cultural progress if the emperor expanded his censorship 
authority. When Joseph II asked what he meant by that, Fessler 
explained that the Jews print in the bottom of their Torah a “Chaldean” 
commentary named “Raschi,” which the common Jew does not 
understand and which the rabbis abuse by adding various errors and 
superstitions. The censor then asked whether he would be allowed to 
cross out for them “this Raschi” and instead ask them to add and print 
the translation of Moses Mendelssohn.” That won’t do, replied the 
emperor: “Mendelssohn was a naturalist, and I don’t want my Jews to 
become naturalists. ”3 

Since it was first published, Fessler’s account of Joseph II and Men- 
delssohn has been widely quoted and misquoted in different contexts. It 
seems that Meyer Kayserling was the first one to cite it (in 1862), inter- 
preting Joseph’s characterization of Mendelssohn as a naturalist in line 
with similar verdicts voiced by Christian contemporaries after reading 
Mendelssohn’s Jerusalem.* A year later, the German-language Hungar- 
ian Jewish periodical, Ben Chananja, published an article citing Fessler’s 
account against that of Johann David Michaelis, the German orientalist 
and biblical scholar (explained below), still leaving it in the context of 
Christian contemporary reactions to Jerusalem.’ Interestingly, in one of 
his letters to his disciple and friend Herz Homberg discussing Jerusalem, 
Mendelssohn describes some of the Christian reactions to his work, 
writing: “At Wittenberg anyone should have judged that I was sacrile- 
gious and naturalist.”° Mendelssohn does not sound surprised that the 


(Breslau: Korn, 1824), 204. On Fessler’s Austrian career, see Paul P. Bernard, 
Jesuits and Jacobins: Enlightenment and Enlightened Despotism in Austria (Urbana: 
University of Illinois Press, 1971), 133-137. 


N 


“Sie drucken unter ihre Thora einen Chaldäischen Commentar Raschi genannt, 
welchen der gemeine Jude nicht versteht, der Rabbiner zur Hineintragung 
mancherlei Irrthümer und Aberglauben missbraucht. Wie, wenn ich ihnen diesen 
Raschi streichen und sie anhalten dürfte, anstatt desselben Moses Mendelssohn’s 
Uebersetzung beizudrucken.” Fessler, Dr. Fessler’s Rückblicke, 204. 


3. “Das geht nicht an. Mendelssohn war ein Naturalist, undich will nicht, dass meine 
Juden Naturalisten werden” (ibid.) 

4. Meyer Kayserling, Moses Mendelssohn: Sein Leben und seine Werke (Leipzig: Herman 
Mendelssohn, 1862), 379. 

5. Tobias Low, “Kaiser Josef und Joh. David Michaelis über Moses Mendelssohn,” 
Ben Chananja, 7 (1863): 119—120. 


6. “Zu Wittenberg soll Jemand geurtheilt haben, ich sey Sacrilege und Naturalist.”, 
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orthodox Lutherans, symbolized here by the university of Wittenberg, 
considered him a heretic and naturalist after the publication of Jerusalem, 
although he clearly views this as a Christian reaction, not a Jewish one. 

Later on, Fessler’s account was taken out of this specific and con- 
temporary context and placed in the Habsburg context of Joseph II’s 
general attitude toward deism in his monarchy.” The account was then 
further used to claim that Joseph II “also forbade the books of Moses 
Mendelssohn, for he did not want his Jewish subjects to become ‘nat- 
uralists’.”® The claim that Mendelssohn’s books were forbidden by 
Joseph II in the Habsburg monarchy has no basis. In 1781 Mendels- 
sohn’s works, along with works by authors such as Thomas Abbt and 
Michaelis, were taken off the forbidden books list composed by Maria 
Theresa, Joseph II’s mother.? A collection of Mendelssohn’s philosoph- 
ical works in a Latin translation was published in Vienna in 1783, and an 
advertisement for it appeared in the Viennese press.'° Although Men- 
delssohn’s works were not forbidden, his Psalms translation was put 
under the censorship category of Toleratur, not Admittur.'' This catego- 


Mendelssohn, Gesammelte Schriften Jubilatimsausgabe (henceforth JubA), 13:179 
(letter from March 1, 1784). 


7. Gustav Frank, Das Toleranz-Patent Kaiser Joseph II.: Urkundliche Geschichte seiner 
Entstehung und seiner Folgen (Vienna: Braumiiller, 1882), 4n. Frank is accurate in 
citing Joseph II’s response but is not very careful with the rest of Fessler’s account, 
making a claim about Mendelssohn’s works in general rather than his translation 
of the Pentateuch: “Diese Abneigung vor dem Deismus bestimmte auch Kaiser 
Joseph. Moses Mendelssohn’s Schriften den Juden nicht in die Hand zu geben.” 
(This aversion to deism also led EmperorJoseph to not have Moses Mendelssohn’s 
writings handed out to the Jews.) 


8. Charles H. O’Brien, “Ideas of Religious Toleration at the Time of Joseph II: A 
Study of the Enlightenment among Catholics in Austria,” Transactions of the 
American Philosophical Society, New Series 59:7 (1969): 1—80, esp. 18; David 
Sorkin, Moses Mendelssohn and the Religious Enlightenment (Berkeley: University 
of California Press, 1996), 151. Both sources rely on Frank’s assertion. 


9. Adolph Wiesner, Denkwiirdigkeiten der Oesterreichischen Zensur vom Zeitalter der 
Reformazion bis auf die Gegenwart (Stuttgart: Krabbe, 1847), 161. 


10. Mosis (Moses) Mendelssohn, Opera philosophica, vol. 1, trans. Joseph Grossinger 
(Vienna: Baumeister, 1783). The second volume appeared the following year. A 
Viennese bookshop advertised the first volume in the advertisement section of 
the Wiener Zeitung, January 25, 1783. 


11. Friedrich Nicolai, Beschreibung einer Reise durch Deutschland und die Schweiz im Jahre 
1781, 4.2: 865; 868. Other works in this category included Johann Kaspar Lavater’s 
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ry implied that the work was forbidden from being reprinted in the 
Habsburg monarchy without the omission of some specific passages. It 
was not forbidden to import the work into the country.'* Certainly, 
Joseph II did not ban the Bi’ur."3 

More recently, Fessler’s account has been cited to explain why Men- 
delssohn’s Bi’ur was not introduced as a regular textbook in the Austri- 
an government’s education program for Jewish youth.'* This claim has 
no basis either, since the subjects taught in the Josephinian schools for 
Jews in Galicia were limited to secular subjects and ethics, leaving all 
religious subjects for the internal Jewish school (heder) system and the 
decisions of the Jewish communal leadership. The essence of the Aus- 
trian government’s policy of religious toleration was that the govern- 
ment did not interfere in matters of religion of the tolerated religions. *> 

Assuming that Fessler’s account of a conversation that had taken 
place thirty-seven years earlier was accurate, what did the emperor 


Physiognomische Fragmente and August Hennings’s Philosophische und statistische 
Geschichte des Ursprungs und des Fortgangs der Freyheit in Engeland. 


12. Wiesner, Oesterreichischen Zensur, 180-181. 


13. The liberal censorship policy of Joseph II was reversed after his death, and a list 
of forbidden books similar to that of Maria Theresa was composed. The new list 
included some of Mendelssohn’s works—‘because of his response to Lavater”— 
as well as works by Abbt and Isaak Iselin. See Wiesner, Oesterreichischen Zensur, 
162. Starting on August 4, 1802, it was prohibited to import religious books, as 
well as textbooks, in Hebrew, and reprinting them in the Habsburg monarchy 
required the permission of the censor according to the censorship regulations. See 
Michael Stéger, Darstellung der gesetzlichen Verfassung der galizischen _Judenschaft 
(Lemberg: Kuhn and Milikowski, 1833), 1:105—106. Even under those strict 
regulations the Bi’ur was permitted to be reprinted in Vienna as early as 1795. 


14. Dirk Sadowski, Haskala und Lebenswelt: Herz Homberg und die jiidischen deutschen 
Schulen in Galizien 1782-1806 (Göttingen: Vandenhoeck and Ruprecht, 2010), 
209—210; Maoz Kahana and Michael Silber, “Deists, Sabbateans and Kabbalists 
in Prague: A Censored Sermon of R. Ezekiel Landau, 1770,” Kabbalah: Journal 
for the Study of Jewish Mysticism 21 (2010): 349-384, esp. 367n. (Hebrew). 

15. Since the state schools’ curriculum was supposed to include ethics (Moral), the 
Austrian authorities encouraged Jews to prepare an appropriate textbook for that 
purpose. On the attempt of the supervisor of the schools in Bohemia, Ferdinand 
Kindermann von Schulstein, to seek the opinion of Mendelssohn in regard to the 
textbook he prepared and Mendelssohn’s reaction, see Rachel Manekin, “The 
Moral Education of Jewish Youth: The Case of Bne Zion,” in The Enlightenment in 
Bohemia: Religion, Morality and Multiculturalism, ed. Ivo Cerman, Rita Krueger, and 
Susan Reynolds (Oxford: Voltaire Foundation, 2011), 273—294, esp. 280—282. 
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mean when he called Mendelssohn a “naturalist”? Perhaps the answer 
may be found in a review of Mendelssohn’s Jerusalem, written by 
Michaelis. According to Michaelis, Christians considered Mendelssohn 
a naturalist because he was silent on the topic of the Messiah and had a 
different opinion on the question of the eternal punishment. Yet 
according to Michaelis, Mendelssohn was not only a sincere Jew, but 
also a sincere rabbinic Jew. He was silent about the Messiah because ac- 
cording to contemporary Jewish religion, Jews can be saved without the 
intervention of the Messiah. Unlike Christians, Jews believed that the 
Messiah will come not to save their sinning souls, but rather to fulfill 
their hopes for mortal happiness. In the context of the Christian faith, 
concludes Michaelis, Mendelssohn appears to be a naturalist, but not in 
the context of the Jewish faith. Each person, Michaelis concluded, should 
be judged according to his own faith.'® 

It is reasonable to assume that, if Fessler’s account is correct, Joseph I 
understood Mendelssohn to be a naturalist in the Christian sense delin- 
eated by Michaelis. But the stated reason why Joseph II did not want to 
expose “his Jews” to Mendelssohn’s translation of the Bible was his con- 
cern for the Galician Jewish masses. As apparent in contemporary Aus- 
trian censorship laws under Joseph II, a clear distinction was made 
between books intended for consumption by the general public and those 
for the educated classes. The latter were allowed access to almost any 
printed work,'7 while the masses were kept ignorant of works that chal- 
lenged conventional normative beliefs. They were supposed to be kept 
innocent, obedient, and God fearing, to ensure public peace and order.!® 


16. Johann David Michaelis, Orientalische und Exegetische Bibliothek, 22 (Frankfurt am 
Main: Johann Gottlieb Garbe, 1783): 59—99, especially 95—99. Michaelis mocks 
the verdict that Mendelssohn was a deist because he did not believe in eternal 
hell, claiming that a good Jew could reject the idea of eternal hell, while a 
Christian holding the same view could be denied the right to become a preacher 
ina Christian church, even at Neuschatel (ibid., 98). This is an allusion to the case 
of a priest who rejected the belief in eternal hell in a sermon he preached in 1758 
in Neuschatel. The Prussian king who was asked to intervene in the matter 
apparently said: “If those buggers want to burn in hell for all eternity, it is not for 
me to stop them.” See Maurice Cranston, The Solitary Self: Jean-Jacques Rousseau 
in Exile and Adversity (Chicago: University of Chicago Press, 1997), 20. 


17. Oszkár Sashegyi, Zensur und Geistesfreiheit unter Joseph II: Beitrag zur Kulturgeschichte 
der habsburgischen Lander (Budapest: Akadémiai Kiadó, 1958), 20; 118; O’Brien, 
“Ideas of Religious Toleration,” 36. 


18. Sashegyi, Zensur und Geistesfreiheit, 102; 205. 
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“THE WISE JOSEPH” AND 
THE PREROGATIVE OF THE DOMINANT RELIGION 


What was Mendelssohn’s attitude toward Joseph I and his reforms? 
Scholars have noted the direct and indirect references to the emperor in 
Jerusalem; in Mendelssohn’s correspondence with Homberg; and in the 
preface to Vindiciae Judaerum.'® Yet the importance of the Austrian con- 
text to some of Mendelssohn’s arguments in Jerusalem has largely been 
ignored. I will attempt to show this importance by first examining one 
of the longest footnotes in Jerusalem, which occupies five pages in the 
original published work.*° The footnote discusses a legal case in Vienna 
in which a Jewish husband had converted to Catholicism but wished to 
stay married to his Jewish wife. The case was mentioned by August 
Cranz in a small book directed at Mendelssohn. As is well known, Jerus- 
alem was written as a response to this book, Das Forschen nach Licht und 
Recht (The Search for Light and Right), published in 1782 by an author 
who signed his name as S. and gave his place of residence as Vienna.*! 
Mendelssohn suspected that the author was Joseph von Sonnenfels, the 
Austrian jurist and a member of the state administration. After the pub- 
lication of Jerusalem, it was discovered that the author was August Cranz 
from Berlin. Das Forschen challenged Mendelssohn’s portrayal of Juda- 
ism and argued that, in contrast to Christianity, Judaism is a religion 
based on coercion and threats of severe punishments. In Jerusalem, 
Mendelssohn attempted to show that the reverse was true. 

The long footnote appears at the end ofa section explaining the idea 
of natural rights and contracts, using marriages and the rights and obli- 
gations of parents and children as an example, and before the section in 
which Mendelssohn considers the question of the legitimacy of the use 
of power and coercion by the state and the church. Mendelssohn starts 


19. Jacob Katz, “To Whom Did Mendelssohn Respond in His Jerusalem?” Zion 29 
(1964): 112—132, esp. 128-13 1 (Hebrew); Alexander Altmann, Moses Mendelssohn: 
A Biographical Study (Philadelphia: University of Alabama Press, 1973), 461-462; 
Shmuel Feiner, Moses Mendelssohn: Sage of Modernity, trans. Anthony Berris (New 
Haven: Yale University Press: 2010), 137-139. 

20. Moses Mendelssohn, Jerusalem, oder über religiöse Macht und Judentum (Berlin: 
Friedrich Maurer, 1783), 41—46. 

21. August Friedrich Cranz, Das Forschen nach Licht und Recht in einem Schreiben an 
Herrn Moses Mendelssohn auf Veranlassung seiner merkwürdigen Vorrede zu Manasseh 
Ben Israel (Berlin: Friedrich Maurer, 1782) 
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by asserting that when two people of different religions marry each oth- 
er, the mutually agreed-upon marriage contract expresses the ways in 
which they would like to conduct their household: 


But what if the husband or wife changes his or her principles after 
marriage and converts to another religion? Does this give the other 
party the right to press for a divorce? In a small treatise (Das Forschen 
nach Licht und Recht, Berlin, Friedrich Maurer, 1782), which purports 
to have been written in Vienna and which I shall have occasion to 
refer to more extensively in the second section, it is stated that just 
such a case is now pending there. A Jew who converted to the Chris- 
tian religion is said to have expressed his desire to retain his wife who 
has remained Jewish, and legal proceedings are said to have been initi- 
ated. The aforementioned author decides according to the system of 
liberty: “One rightly supposes,” he says, “that a difference of religion 
cannot be recognized as a valid cause for divorce. According to the 
principles of the wise Joseph, difference of opinion in churchly matters 
cannot stand in the way of social ties.”?? 


According to Das Forschen, the baptized Jew was called Arnstein,” and 
the historian Jacob Katz speculated that this is a reference to Joseph 
(Josl) Arnstein, the only Arnstein known to have converted at this peri- 
od.*4 This speculation is problematic since in 1778, when the only 


22. 


233; 


24. 


Moses Mendelssohn, Jerusalem; or, On Religious Power and Judaism, trans. Allan 
Arkush (Waltham: University Press of New England, 1983), $1. 


Cranz, Das Forschen nach Licht und Recht, 38—39: “Auch in der Hauptstadt 
Teutschlands, in unserm Wien, haben wir schon drei merkwürdige Fälle 
stehender Ehen zwischen christlichen Ehemännern und jüdischen Frauen. Ueber 
den Letzten Fal des zur christlichen Religion übergegangnen Juden Canstein, der 
ausdrücklich begehrt, seine bei der jüdischen Religion beharrende Frau zu 
behalten, ist der Prozes jetzt anhängig, und man vermutet mit Recht, daß die 
verschiedenheit der Religion keine Ursach der Ehescheidung seyn könne. Nach 
den Grundsätzen des weisen Josephs, dürfte wol, Unterschied in kirchlichen 
Meinungen nicht geselschaftlichen Banden entgegen stehen dürfen.” (Also in the 
capital of Germany, in our Vienna, we already have three remarkable cases of 
existing marriages between Christian husbands and Jewish women. There isa trial 
going on now about the last case, in which the Jew Canstein converted to the 
Christian religion, who explicitly wishes to keep his wife who is persisting in the 
Jewish religion, and one assumes correctly, that the difference in religion could 
not be a reason for divorce. In accordance with the principles of the wise Joseph, 
differences in ecclesiastical opinions should not stand in the way of social 
commitments.) In the last page of the work, Canstein is corrected to Arnstein. 


Katz, “To Whom Did Mendelssohn Respond,” 126-127. 
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daughter of the couple was baptized, Arnstein’s wife was already dead.*5 
Joseph Arnstein married Johanna Strelitz from Berlin, the daughter of 
Abraham Markus Strelitz, a friend of Mendelssohn, in 1777.” In 1788 
he married a Christian woman, Barbara Edle von Albrechtsburg, a 
daughter of a district administrator.?” This difficulty suggests that unless 
he was referring to an otherwise unknown Arnstein convert, Cranz was 
wrong in his identification of the name in the Viennese case. We can- 
not rule out the possibility that he invented the case, just as he invented 
the personal information he gave about himself as author. We know 
that Eleonore—the wife of Karl Abraham Wetzlar, who with his ten 
children converted around the same time—refused to convert and 


25. Hilde Spiel, Fanny von Arnstein: A Daughter of the Enlightenment, 1758-1818 (New 
York: Berg, 1991), 53: “Whether Johanna died in childbirth or succumbed to an 
illness is not known. In any case she was already dead when the Wiener Diarium 
of 10 October 1778 carried the report on Arnstein’s baptism.” Joseph converted 
on September 28, 1778, and his daughter was baptized two days later, when she 
was 45 days old. See Anna L. Staudacher, Jüdische Konvertiten in Wien 1782-1868 
(Frankfurt am Main: Peter Lang, 2002), 2 vols., 2:23—24. Joseph received the 
name Michael Joseph after his baptism. 


26. Katz, “To Whom Did Mendelssohn Respond,” 126—127; Bernhard Wachstein, 
Die Inschriften des alten Judenfriedhofes in Wien (Vienna: Braumiiller, 1917), 463. 
Although Katz uses the words “near certain” (karov le-vaday) regarding the 
identification of Joseph Arnstein, Altmann, relying on Katz, writes: “This was, 
of course, a reference to the Arnstein case, which had been mentioned in the 
pseudo-Sonnenfels pamphlet and which Mendelssohn had cited in his Jerusalem 
as an instance of gross misuse of the idea of tolerance and as a violation of 
elementary legal concepts.” See Altmann, Moses Mendelssohn, 714. 


27. Staudacher, Jüdische Konvertiten, 23n. Apparently a compromise was reached with 
his parents, who had cut all ties with him, according to which they were required 
to give him money: Joseph Michael “Hat sich durch seinen Ubertritt zur 
katholischen Kirche von seiner Familie losgesagt. Durch Johann Baptist De 
Terme, Kanonikus des Wiener Dom und Erzstiftes kommt folgender Vergleich 
zustande: Adam Isac und Frau verpflichten sich, trotzdem sie aufseine Reisen und 
Studien 15.000 f[lorin] verwendet und bei seiner Verheiratung 3 5.000 f. gegeben 
haben, noch 50.000 f. zu geben. 30. Sept. 1779.” (Joseph Michael has disassociated 
himself from his family through his conversion to the Catholic Church. Through 
Johann Baptist De Terme, Canon of the Vienna Cathedral and archdiocese, the 
following statement is made: Adam Isac and wife are obligated to still give him 
an additional 50.000 florin, although they have spent 15.000 f. for his travels and 
studies as well as 35.000 florin upon his marriage. 30. Sept. 1779.) See Israel 
Taglicht, Nachldsse der Wiener Juden im 17. und 18. Jahrhundert (Vienna/Leipzig: 
Braumiiller, 1917), 147n. 
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remained Jewish, but there was no pending divorce case associated with 
her.?8 Another case of a wife who remained Jewish was that of the 
mother of Sonnenfels, but this had happened many years before, and in 
any event, her husband left her very soon after his conversion.*? In fact, 
Cranz is the only author known to me who mentioned such a case, 
which makes the whole story suspicious. Mendelssohn, as is apparent 
from the continuation of the footnote, believed him: “I hope an emper- 
or as just and as wise as Joseph will not permit the system of freedom to 
be misused to inflict oppression and violence. If marriage is merely a 
civil contract (and it cannot be anything else between a Jew and a Jew- 
ess, even according to Catholic principles), the wording and the con- 
ditions of the contract must be interpreted and explained in accordance 
with the intentions of the contracting parties, and not those of the leg- 
islator or judge.”3° 

In the last paragraph of the footnote, Mendelssohn talks about the 
education of children in the case of conversion, a topic not mentioned 
in the Search. Marriage, as Mendelssohn sees it, is “in reality nothing more 
than an agreement between two persons of different sexes to bring chil- 
dren into the world.”3" He asserts that: 


28. Spiel, Fanny von Arnstein, 52. See also Staudacher, Jüdische Konvertiten, 537—538. 
According to the documentation used by Staudacher, the conversions of the 
Wetzlar family members took place between 1777 and 1779. I was not able to find 
the case mentioned by Cranz in any of the contemporary sources. A small book 
that appeared in Vienna 1781, Der getaufte Jude: weder Jude noch Christ (Vienna: 
Hartl, 1781) was reviewed in Nicolai’s Allgemeine deutsche Bibliothek 51:2 (1782): 
607-608, and in it the reviewer writes: “In kurzer Zeit wurden einige der an- 
sehnlichsten und reichsten Familien katholisch: z. B. Wezlar, Arnsteiner, Honig, 
Epstein, u. a.” (Within a short period of time, some of the most respectable and 
richest families became Catholic: i.e., Wezlar, Arnsteiner, Hoenig, Epstein, and 
others.) But the review does not mention any court case about a wife. Wolf 
Epstein, originally from Pressburg, converted on March 19, 1781, and later was 
appointed court secretary. See Staudacher, Jüdische Konvertiten, 106. 


29. The Wetzlar and the Sonnenfels cases are the only conversion cases mentioned 
in the scholarly literature of converted husbands whose wives remained Jewish. 
See, for example, Ludwig Bato, Die Juden im alten Wien (Vienna: Phaidon-Verlag, 
1928), 104-105. 

30. Mendelssohn, Jerusalem, 51. 


31. Ibid.,50. See Altmann’s comment on 180, where this position is similar to that of 
Samuel Pufendorfand Christian Wolff. See also §22 ofthe 1783 Austrian Marriage 
Law (Ehepatent): “Der Ehevertrag (Kontrakt) selbst wird geschlossen, wenn eine 
Manns- und eine Weibsperson einwilligen, mit einander in eine unzertrennliche 
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With respect to the education of their children, both parties have an 
equal right. If we had impartial educational institutions (unparteyische 
Erziungsanstalten), it would be necessary, in such disputed cases, to 
educate the children impartially, until they reached the age of reason 
and were able to choose for themselves. But as long as such institutions 
have not been established, as long as our educational institutions are 
still connected with a positive religion, it is evident that the prerog- 
ative (offenbares Vorrecht) to educate the children belongs to the party 
that has remained true to the principles formerly common to both... . 
An emperor as just and as wise as Joseph will surely not permit such 
violent abuse of the power of the church (Kirchenmacht) in his state.3? 


Mendelssohn claims that the case of conversion of a spouse after a cou- 
ple entered into marriage creates a new situation, forcing the spouse 
who did not convert to maintain a household different from the one 
implied in the marriage contract. Since this constitutes a breach of con- 
tract, the woman, to ensure her freedom of conscience, should be 
allowed to file for divorce, citing the conversion as a reason. Men- 
delssohn expresses his hope to his critic—whom, it will be recalled, he 
mistakenly thought to be the Austrian jurist Sonnenfels—that Joseph 
will be “as just as he is wise” in evaluating such a case. 

Several months after the publication of Jerusalem, Mendelssohn wrote 
sardonically to Herz Homberg in Vienna: “Many thanks for all Toler- 
ance if its avowed purpose is still the union of faiths (Glaubensvereini- 
gung)! Because the emperor is tolerant, a wife is to be forced to live con- 
trary to the agreement entered into, in matrimony with a husband who 
wishes to bring up the children according to his changed religious prin- 
ciples! All of these are abuses and distortions of the Emperor’s view- 
point.”33 Interestingly, in his footnote as well as in his letter to Hom- 


Gemeinschaft zu treten, um Kinder zu erzeugen und der diesem Stande ankle- 
benden Gerechtsame zu genießen.” (The marriage contract itself is concluded 
when a man and a woman agree to enter together into an unbreakable alliance 
in order to procreate children and to enjoy the legal status associated with this 
state.) See Austria, Das Ehepatent vom 16. Jenner 1783 mit allen hinnach ergangenen 
dahin gehörigen allerhéchsten Verordnungen (Gratz: Kaspar Zaunrith, 1788), 30. 


32. Mendelssohn, Jerusalem, 52. See also 181, where Altmann comments: “It seems 
that the purpose of this ruling was to facilitate the conversion of Jews.” As I will 
show below, this was not the case. 


33. Quoted in Altmann, Moses Mendelssohn, 714. Letter dated October 8, 1783, Moses 
Mendelssohn, Moses Mendelssohn’s Gesammelte Schriften: Nach den Originaldrucken 
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berg, Mendelssohn does not speak only about a legislator or judge who 
is expected to solve this case, but rather about the emperor himself and 
his “system of freedom.” 

Mendelssohn’s point in the footnote should be understood in the 
context of Joseph II’s 1781 Toleration Edict for non-Catholic Chris- 
tians in Austria—that is, Lutherans, Calvinists, and Greek Catholics— 
and its further application to cases of conversion.34 Before 1781, Prot- 
estants were not formally recognized by the Austrian state, and they suf- 
fered from many restrictions on their worship and their civil rights. Lib- 
erals viewed the 1781 Toleration Edict as a meaningful step in the right 
direction, but the Catholic Church saw it as a dangerous move that would 
hurt the Catholic religion.3> Article six of the edict abolished the re- 
quirement that had hitherto been in effect, according to which all chil- 
dren in a Christian marriage where one spouse was not Catholic had to 
be raised as Catholics. Instead, from then on, only if the father was 
Catholic would all children have to be educated as Catholic. This was 
to be considered a prerogative of the dominant religion (Praerogativum 
der dominanten Religion anzusehen sey). If the father was Protestant and 
the mother Catholic, than the education of the children had to be 
according to their gender—daughters were to be educated like the 
mother, and sons like the father.3° 

Article six had abolished the previous canonical promises according 
to which “the non-Catholic party agreed to raise all children in the 
Catholic religion”37 and had introduced a compromise according to 
which all children had to be raised as Catholic only if the father was 
Catholic. Christians of different denominations who entered a marriage 
were aware of this condition, and in that sense it was implied in their 


und Handschriften herausgegeben ed. Georg Benjamin Mendelssohn (Leipzig: Brock- 
haus, 1844), 5:670—-671, esp. 671. 

34. Austria, Sammlung der Kaiserlich-Koniglichen Landesfiirstlichen Gesetze und Verordnungen 
in Publico-Ecclesiasticis vom Jahre 1767 bis Ende 1782 (Vienna: Trattner, 1782), 137— 
140. 

35. Derek Beales, Joseph H: Against the World, 1780—1790 (Cambridge: Cambridge 
University Press, 2009), 186—196; O’Brien, “Ideas of Religious Toleration,” 26. 

36. Austria, Sammlung der Kaiserlich-Königlichen Landesfürstlichen Gesetze, 139; O’Brien, 
“Ideas of Religious Toleration,” 24; Inge Gampl, Staat—Kirche—Individuum in 
der Rechtsgeschichte Osterreichs zwischen Reformation und Revolution (Vienna: Boh- 
lau, 1984), 106; Beales, Joseph I, 187. 


37. O’Brien, “Ideas of Religious Toleration,” 24. 
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contract. It was the juridical misuse of the emperor’s principle of toler- 
ation in cases of conversion that suppressed the freedom of conscience, 
since they too were treated according to article six. Conversion, after 
all, was not implied in the marriage contract. 

What made this a particularly pressing issue was the promulgation of 
the Austrian Marriage Law on January 16, 1783, a few months before 
the publication of Jerusalem. If until then marriage had been the business 
of the religious communities, it now became the business of the state. 
The first paragraph of the new law declared: “The marriage in itself is 
considered a civil contact (bürgerliche Vertrag).”3* Special instructions 
were given about marriage registration, age at marriage, marriage between 
individuals who are related, separation, and so forth. The intention of 
the law was not to introduce civil marriage procedures; on the contrary, 
it required that all marriages include the appropriate religious ceremo- 
nies, thus making the religious aspect of marriage the law of the land. 
The purpose of the law was to ensure the state’s control over all social 
areas, including those that until then had been controlled exclusively by 
the church. The clergy that had conducted the marriages acted from now 
on not only as religious functionaries but also as agents of the state. 

A specific reference to non-Catholic Christians (Protestants and Greek 
Catholics) was included in §§49—57, which dealt with divorce.39 A spe- 
cial commission drafted additional ordinances pertaining to non-Cath- 
olics after the publication of the law. Although discussions on the appli- 
cation of the 1783 law for Jews were postponed until a later time, the 
decisions regarding non-Catholic Christians became the model later 
used for Jews, especially on the subject of divorce in cases when one 
spouse converted. In a mixed-denominational Christian marriage it was 
ruled that: (1) a non-Catholic Christian who marries a Catholic re- 
nounces his right to divorce (because of the prerogative of the domi- 
nant religion); (2) when a spouse in a non-Catholic Christian marriage 
converts to Catholicism, a divorce is possible only when there is a 
mutual agreement, just as in the case of a divorce of a non-Catholic 
Christian couple*°; and (3) when a father converts to Catholicism, all 


38. “Die Ehe an sich selbst als ein bürgerlicher Vertrag (Kontrakt) betrachtet.” See 
Austria, Das Ehepatent, 9. 


39. Ibid., 74-80. 


40. Josef Helfert, Die Rechte und Verfassung der Akatholiken in dem oesterreichischen 
Kaiserstaate (Vienna: J.G. Ritters, 1827), 106—110. 
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children will be educated as Catholics, but when the mother converts, 
the religious education of the children will follow the religion of the 
parents according to their gender (because of the prerogative of the 
dominant religion). 4 

Although the law required all the appropriate religious marriage cer- 
emonies and made them the law of the land, it relegated marriage dis- 
putes to judges in civil courts. In the case of non-Catholic Christians 
this included the handling of divorces. Conversion, according to the 
new law, could not be used as a reason for divorce in a mixed denomi- 
national Christian marriage. The decisions regarding non-Catholic Chris- 
tians were formulated several months after the promulgation of the Mar- 
riage Law, and Mendelssohn might have not been aware of them. In the 
meantime, it was the civil courts that determined what should be done 
in divorce cases, also following a conversion. 

Mendelssohn considered superior the prerogative of the parent who 
had not converted to the prerogative of the dominant religion in the 
Austrian state, mentioned in article six of the Edict. He rejected any 
interference ofa legislator or judge in matters involving contracts, such 
as Jewish marriages, and declared: “Even if the entire state were to have 
different views on this matter, it would have no influence on the mean- 
ing of the contract.” 4 

Interestingly, in the last paragraph of Jerusalem, while criticizing the 
idea of the “union of faiths,” Mendelssohn writes in a footnote: “Alas, 
we already hear the Congress in America striking up the old tune and 
speaking ofa ruling religion.”’43 Clearly, the concept of a dominant reli- 
gion and its recent use in the legal sphere was on Mendelssohn’s mind 
when he wrote Jerusalem. 

The issue of Jewish marriage and divorce was discussed in the Aus- 
trian State Council (Staatsrat) in 1785. Some members were of the opin- 
ion that this should be left for the rabbis, while allowing Jews to appeal 
in the civil courts as a second instance. But Joseph II insisted that the 
1783 Austrian Marriage Law should apply to all subjects alike, without 


41. Ibid., 27-29. 
42. Mendelssohn, „Jerusalem, 51. 


43. “Leider! Hören wir auch schon den Congress in Amerika das alte Lied anstim- 
men, und von einer herrschenden Religion sprechen.” See Mendelssohn, JubA, 
8: 203; Mendelssohn, Jerusalem, 139. See also Mendelssohn, JubA, 7:471. 
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exception.*+ The most significant deviation from the Marriage Law for 
non-Catholics was a motion suggested by Friedrich Eger, a member of 
the Council, concerning the case of the baptism of one spouse. Accord- 
ing to Eger, it should be ruled that the spouse who had not converted 
to Christianity would be able to file for divorce, and that children born 
before the conversion should be educated as Jews.+> Eger’s suggestion 
received the support of several Council members. Karl Friedrich 
Hatzfeld complimented Eger but thought that in the case of conversion 
to Catholicism, the marriage should be declared null ipso facto.4° Wenzel 
Anton Kaunitz was for the inclusion of the delivery of the Jewish get 
(divorce writ) and suggested leaving the decision about a divorce in the 
case of conversion to the parties themselves. Others suggested not men- 
tioning the conversion issue in the law, since doing so might arouse 
religious animosity.+7 

Eger’s suggestion sounds like a direct response to Mendelssohn’s 
footnote, accepting in effect all of his criticisms. But the emperor re- 
mained steadfast in his initial decision, and in March 1786 he asserted 
that the case of the Jews should be treated the same as the case of the 
non-Catholic Christians. In the next month he outlined his decision, 
requiring a mutual consent in the case of divorce when one spouse con- 
verted. He justified his decision by explaining that on the one hand 
there are those who see marriage as a civil contract, in which case 
mutual consent is needed to dissolve it, and on the other hand there are 
those for whom a marriage is a divine bond (ein geistliche Band), which 
means that it is impossible to dissolve even with mutual consent. The 
latter is not the case for the Jews. The draft of the compilation com- 


44. Carl von Hock and Ignaz Bidermann, Der österreichische Staatsrath (1760—1848) 
(Vienna: Braumiiller, 1879), 258. 

45. Ibid., 260. 

46. Apparently, many rabbis in Galicia were of the opinion that when a wife 
converted, no divorce was needed. Others, citing the ban of Rabbi Gershon 
against multiple wives, thought that in such a case the Jewish husband could 
prepare a get and send it to her or leave it with the rabbi. Ifa husband converted, 
a divorce was mandatory. Italian rabbis required the same treatment in both cases 
and suggested the use of an emissary or the court for the delivery of the get (if the 
spouse who converted refused to be involved in this). Gerson Wolf, Judentaufen 
in Oesterreich (Vienna: Herzfeld and Bauer, 1863), 149-150. 


47. A. F. Pribram, Urkunden und Akten zur Geschichte der Juden in Wien (Vienna: Brau- 
müller, 1918), 1:539; $45; $42-543; 546. 
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mittee reflecting the emperor’s wish was ready on April 22, and it was 
signed into law on May 3, 1786.48 The law declared that the general 
marriage law would apply also to Jews but refrained from mentioning 
conversion. A special law published on February 19, 1790, ruled that in 
the case of a conversion to Catholicism of a Jewish father, the chil- 
dren—regardless of their gender or age, or whether or not they were 
born before the conversion—should be baptized and raised as Catho- 
lics.49 The 1811 Civil Code stipulated that a marriage is not dissolved by 
the conversion of one spouse to Christianity and that a divorce in such 
a case should be handled according to divorce regulations for Jews.5° 

Mendelssohn’s wish that an “emperor as just and as wise as Joseph 
will not permit the system of freedom to be misused to inflict oppres- 
sion and violence” did not come true. He realized from the beginning 
that it was the “system of freedom,” the toleration edict for non-Cath- 
olic Christians with its emphasis on the prerogative of the dominant 
religion, that was at the root of the problem. In his letter to Homberg 
cited above, Mendelssohn interpreted the situation as a result of “abuses 
and distortions of the Emperor’s viewpoint,” in effect exonerating 
Joseph II from direct responsibility. Writing in October 1783, he could 
not have been aware of how the law would develop. 


JOSEPH II AND MENDELSSOHN’S RITUALGESETZE DER JUDEN 
Was Joseph II aware of Mendelssohn’s 1783 criticism? Taking into account 
a special initiative that the emperor took in consideration of Galician 
Jews, it seems that his uncompromising stance in 1786 is only part of the 
story. Whether or not Joseph was aware of Mendelssohn’s criticism of 
the Austrian system in Jerusalem, he initially thought of a unique legal 
path for Jews involving a work by Mendelssohn. On November 16, 
1784, the emperor wrote to the Austrian administration in Galicia, 


48. Hock and Bidermann, Der österreichische Staatsrath, 260-261. 


49. Johann Ludwig Ehrenreich von Barth-Barthenheim, Oesterrechisch’s geistliche An- 
gelegenheiten in ihren politisch-administrativen Beziehungen, Vienna: Braumiiller, 
1841, 857—858. This was repeated in 1808 and 1810. 


so. Austria, Allgemeines biirgerliches Gesetzbuch fiir die gesammten deutschen Erblander der 
Oesterreichischen Monarchie, 1 (Vienna: k. k. Hof und Staatsdruckerey, 1811), 37— 
39, §§133-136. Divorce regulations for Jews required mutual consent except in 
cases of the unfaithfulness of the wife (for non-Catholic Christians, mutual 
consent was also not needed in cases of unfaithfulness of the husband) or life- 
threatening situations. 
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requesting that it approach the leaders of Galician Jewry, the largest and 
most traditional element of the Jewish society in the monarchy, and 
suggest that Mendelssohn’s work, Ritualgesetze der Juden (Ceremonial 
Laws of the Jews),5' be made into an ordinary Austrian legal code (ordent- 
liche Gesetzbuch) in litigations between Jews. 

The Ritualgesetze was a summary in the German language of Jewish 
legal rulings concerning contracts in the areas of marriage, wills, inher- 
itance, and guardianship. Mendelssohn composed it after the rabbi of 
Berlin had sought his help in response to a request from the Prussian 
government to prepare such a text. The German law, it should be not- 
ed, stipulated in 1750 that Berlin Jews should use only civil courts, but 
the courts continued to rely on Jewish law in the areas mentioned 
above because they entailed contracts.5* This made the courts depen- 
dent on the mediating role of rabbis. In an effort to eliminate this de- 
pendence, the government wanted to provide the judges with a manual 
in German that would outline and explain the relevant Jewish laws.°3 

When the finished work was delivered to the Prussian government, 
it was accompanied by a letter written by the elders of the Berlin Jewish 
community (Mendelssohn was not one of them), emphasizing that the 
summary was an informative tool but in no way an authoritative text 
according to which one could derive legal decisions. Making Jewish 
legal rulings, the elders added, required knowledge of Hebrew, as well 
as a command of all Jewish legal sources. When the German summary 
was published as a book in 1778 under the title Ritualgesetze der Juden, 
that letter appeared as an introduction.5+ However, as is well known, 
Mendelssohn’s opinion on the question of whether a Christian judge 
could rule on cases between Jewish litigants was a positive one.5> The 


51. Moses Mendelssohn, Ritualgesetze der Juden betreffend Erbschaften, Vormundschafts- 
sachen, Testamente und Ehesachen, in so weit sie das Mein und Dein angehen (Berlin: 
Christian Friedrich Voss, 1778). 

52. Ismar Freund, Die Emanzipation der Juden in Preufen unter besonderer Berücksichtigung 
des Gesetzes vom 11 Marz 1812 (Berlin: Poppelauer, 1912), 2:52-55, esp. 54. 

53. On the background for the creation of the work, see Simon Rawidowicz, “Zu 
‘Ritualgesetze der Juden,” in Mendelssohn, JubA, 7:cvii—clxxxiii. 

54. Mendelssohn, Ritualgesetze der Juden, 2-3. 

ss. Mendelssohn expressed this in 1782 in his introduction to the German translation 
of Manasseh Ben Israel’s Vindication of the Jews: “To the question: “Should Jewish 
or Christian judges decide?’ I reply: It does not matter whether the judges belong 
to the Jewish religion or any other so long as they are magistrates. Once the 


a 


cd $ 11-Mendelssohn-Manekin Page 291 Monday, January 11,2016 2:15 PM È 


Moses Mendelssohn and Joseph II 291 


Prussian authorities did not grant the Ritualgesetze a formal recognition, 
although we know that it was sometimes used in Prussian courts.5° It 
was Joseph II who sought to recognize the work formally and integrate 
it within Austrian law. But, as it turned out, the Jewish Galician repre- 
sentatives—rabbis and communal leaders—were not impressed by the 
gesture and rejected the offer. They justified it by the claim that even 
Mendelssohn declared in the introduction to his work that Jewish law 
contains many small and intricate details, which makes it difficult to 
master without knowledge of the Hebrew language and all other Jewish 
legal sources. In addition, the Galician representatives argued that the 
work was too short and concise and would not be able to fulfill the role 
that Joseph II was ready to grant to it. They demanded to keep their 
own legal autonomy at least in matters of matrimony, inheritance, and 
guardianship, claiming that such autonomy was an essential part of 
Judaism. Any harm to it, they emphasized, would constitute a blow 
against the Jewish religion.57 A summary of the Jewish Galician 
response, including the comments made by the Galician Gubernium 
(Austrian administration in Galicia), was prepared for Joseph II on Jan- 
uary 13, 1785.58 In it, the Austrian administration in Galicia stressed that 
in order to make the Ritualgesetze useful, the work would need to be 
expanded, a process that would take some time. The Gubernium out- 
lined several options, one of which was to leave the issue of marriage to 
the Jews—meaning, in effect, excluding Jews from following the Mar- 


members of the state enjoy equal rights, no matter to which religion they adhere, 
this difference is irrelevant” (quoted in Altmann, Moses Mendelssohn, 471). 
Interestingly, Altmann comments on this: “Mendelssohn must have agreed that 
if Jewish jurisprudence was to be employed in the administration of justice to two 
Jewish parties in a lawsuit, few Christian judges would have the necessary 
competence. He was dealing with principles, however, and here he could not 
permit the question of religion to intrude” (ibid.). 


56. See Rawidowicz, “Zu ‘Ritualgesetze der Juden,” cvi—clxi; clxxv—clxxxii, esp. 
CXXX—CXXXIV. 


57. ‘Bericht des Gallicischen Gubernii, mittelst welchem der abgednderte Entwurf zum neuen 
Juden-System unterlegt wird, u. die dieserhalb getroffenen Einleitungen angezeigt werden, 
13. Jan 1785,’ Central State Historical Archives of Ukraine (TsDIAL), Lviv, fond 
146, Opys 3, sprava 2262, 57—58; 64—66, in microfilm copy in the Central Archives 
for the History of the Jewish People (CAHJP), Jerusalem, HM2/9674.7. 

58. ‘Auszug aus einem galizischen Gubernial-Bericht vom 13. Jänner 1785,’ Alle- 
gemeine Verwaltungsarchiv (AVA), Vienna, Hofkanzlei IV T 1 (1785—1796), 
karton 1521. 
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riage Law. The possibility of granting the Ritualgesetze a formal recogni- 
tion was discussed also in the beginning of the deliberations of the Aus- 
trian administration on the application of the Marriage Law to Jews.°? 

Thus the special legal treatment of Jews in the area of marriage con- 
tracts, with the help of Mendelssohn’s work, never materialized 
because of Jewish opposition in Galicia. Following the rejection, Joseph 
II abandoned the idea of including the Ritualgesetze in the Austrian legal 
code, and just a few months later, on May 2, 1785, he abolished the 
legal autonomy of the rabbinical courts, allowing them to function only 
as courts of arbitration. It is not clear whether Mendelssohn was aware 
of or involved in Joseph II’s Galician initiative, but in a letter that he 
wrote to Homberg in 1785 he informed him that he would send him 
the Ritualgesetze, with a few other works, via his publisher, Nicolai.° 
We can only speculate whether this was at all connected to the emper- 
or’s interest in the work. 

How did Joseph II learn about Mendelssohn’s Ritualgesetze? One 
possibility is that he learned about it from Christian Wilhelm Dohm’s 
1781 book Ueber die bürgerliche Verbesserung der Juden (On the Civil Im- 
provement of the Jews), where it is mentioned in a footnote as a helpful 
tool for Christian judges in litigations between Jews (although Men- 
delssohn’s name does not appear there).°? Another possibility is that 
Joseph II learned about the work from a report written for the Austrian 


59. Gerson Wolf, Geschichte der Juden in Wien (1156-1876) (Vienna: Alfred Hölder, 
1876), 90; Gerson Wolf, “Die Ehegesetze Josefs II. und die Juden,” Die Neuzeit 
5, no. 20 (1865), 234-236; Gerson Wolf, Joseph Wertheimer: Ein Lebens- und Zeit- 
bild (Vienna: Herzfeld and Bauer, 1868), 316-319. 


60. Austria, Continuatio edictorum et mandatorum universalium in regnis galiciae et lodomeriae 
(1785): 29-31; Josef Karniel, “Das Toleranzpatent Kaiser Joseph II. für die Juden 
Galiziens und Lodomeriens,” in Jahrbuch des Instituts ftir Deutsche Geschichte, 11 
(1982): 55-89, esp. 72-74. 

61. See Mendelssohn, JubA 13:299—300 (letter to Homberg from September 6, 1785). 


62. “Christliche Richter werden sich von denselben am besten aus den in Berlin 1778 
herausgekommenen Ritualgesetzen der Juden . . . Entworfen von dem Verfasser 
der philosophischen Schriften, auf Veranlassung und unter Aufsicht R. Hirschel 
Levin, Oberrabiners zu Berlin, unterrichten können.” (Christian judges can best 
inform themselves of these through the Ritualgesetze . . . , published in 1778 in 
Berlin drafted by the author of the philosophical writings, upon the request and 
under the supervision of Rabbi Hirschel Levin, chief rabbi of Berlin.) See 
Christian Wilhelm Dohm, Ueber die biirgerliche Verbesserung der Juden (Berlin/ 
Stetting: Nicolai, 1781), 126n. 
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administration in 1783 by Prokop Graf Lazanski, an Austrian statesman 
serving at the time in Galicia.°3 Apparently, the Galician Austrian 
administration approached Lazanski on July 7, 1782, telling him that the 
emperor did not think that it is advisable to suppress the Jewish special 
religious laws. To make those laws available to civil judges, Lazanski 
was asked to draw a list of Jewish law books that should be translated 
into Polish and German. After suggesting the appropriate books, 
Lazanski wrote in his report that it was impossible to provide an accu- 
rate translation from the Hebrew Grundtext and cited what “the most 
famous Mendelssohn” (der beriihmte Mendelsohn) claimed about this in 
the work he wrote in response to the request of the Prussian king.%4 
Lazanski added that “the learned Mendelsohn, in the cited work con- 
firms, where he explicitly maintains that only the laws contained in the 
sacred books can be expected to be kept continuously as divine laws by 
the Jewish people,”®5 a point he used to show that in civil matters Jews 
could use state courts. His recommendation was to require the Jews to 
use the state courts in civil matters, while allowing them to maintain 
their own courts as courts of arbitration. Matters of divorce, he empha- 
sized, should be handled according to Jewish law. A year later, Joseph 
II embraced Mendelssohn’s Ritualgesetze as a work that might be 
included in the Austrian law. 

We know that Sonnenfels sent a letter to Mendelssohn via Herz 
Homberg exactly one month after Joseph II offered to allow Galician 
Jews to use the Ritualgesetze, inviting him to be a member of the pro- 
posed Austrian Academy of Sciences.°? Mendelssohn gave a positive 
reply but complained to Homberg a short time afterward that he had 
heard nothing further from Sonnenfels.°* We can only speculate whether 
inviting Mendelssohn to be member of the proposed academy had any- 
thing to do with the possibility that his work would be included in the 


63. ‘Abschrift einer Nota der königl. Appellation ddto. Lemberg den 27 Janu. Ps. 
Den 8. Marz 783,’ Teki Schneidera, 1792, Państwowego Archiwum na Wawelu, 
Krakow, in microfilm copy in CAHJP HM2/5781b, 151-163. 


64. Ibid., 154b. 
65. Ibid., 160—160b. 
66. Ibid., 163. 


67. The letter from Sonnenfels is dated December 16, 1784. See Mendelssohn, JubA 
13:251—252. The letter reached Mendelssohn on January 20, and he responded 
positively the next day. See ibid., 13:260-261. 
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Austrian legal code. Would the inclusion of the Ritualgesetze in the 
Austrian law have made a difference in Joseph II’s attitude toward the 
issue of divorce in case of conversion? I think it would have, because it 
would have eliminated the need to use the non-Catholic Christian 
model as a basis for Jewish cases of conversion. 


CONCLUSION 

Mendelssohn’s image in the Habsburg monarchy in general and in the 
eyes of Joseph II in particular was a positive one. The emperor’s respect 
for him exceeded that of the Prussian king, making the emperor take a 
step that the king was not ready to take—that is, giving the Ritualgesetze 
formal state recognition. Turning an anecdote or marginal story like 
that of Fessler into a story representing Joseph II’s view of Mendelssohn 
does not do justice to the historical record. However, Mendelssohn’s 
vision of the enlightened state clearly did not fully correspond to the 
absolutist enlightened model of the Habsburg monarchy under Joseph 
II. But Mendelssohn was not naive. It is hard to believe that he expect- 
ed his vision of the ideal state, as expressed in Jerusalem, to materialize 
during his life. Had it not been for the use of the legal concept of the 
prerogative of the dominant religion as a reason for discrimination, I 
think that Mendelssohn would have kept his initial enthusiasm for 
Joseph II, at least as a transitional figure. It is the prerogative of the 
dominant religion as a force in the state administration and the legal sys- 
tem that provoked in Mendelssohn the image of the wolves’ system of 
union, against which the sheep must form their own bond.° 


68. The letter to Homberg is dated January 22, 1785. See Mendelssohn, JubA 13:262. 
69. Mendelssohn, JubA, 13:134. 
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